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Qualifications of Barkley Clark

Based upon my credentials and experience in the area of negotiable instruments, banking
and check law, I have been engaged by Kleinbard LLC as an expert on behalf of the state of
Pennsylvania in the above-captioned litigation. My hourly rate for this engagement is $715.

My Credentials

My vita is attached as Exhibit A. Iam a partner in the law firm of Stinson Leonard Street
LLP, Denver, Colorado. I am a member of the firm’s Banking and Financial Services Practice
Group. Ihave consulted with banks and other depository institutions for 53 years regarding
commercial and banking law issues, with an emphasis on bank deposits, payment systems and
negotiable instruments law. My consultations with financial institution clients have included
review of: demand deposit account issues, account opening and closing, check fraud, check fraud
detection systems, wire transfer litigation, remittance instruments such as cashier’s checks,
teller’s checks and money orders, check fraud litigation, a drawee bank’s “strict accountability”
for late return of checks, check kiting issues including all-funds holds, check rules under the
Uniform Commercial Code (“UCC”) and Federal Reserve Board Regulation CC, Federal
Reserve Board Operating Circulars, cash management products, bank setoff, expedited funds
availability, automated deposit-taking and check payment, and credit and compliance issues. I
have also drafted deposit account agreements, wire transfer agreements and account-opening
documents for bank clients. I have been involved in the litigation of a number of payment-
system issues under the UCC and related federal law and have advised banks regarding the
handling of both commercial and consumer deposit accounts.

My career has also included a strong academic component. From 2003 to 2006, I served
as an Adjunct Professor at the University of Virginia School of Law, where I taught courses on

secured transactions, negotiable instruments, bank deposits and payments under the UCC, and
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federal banking law. Prior to my appointment at the University of Virginia, I taught banking law
as an Adjunct Professor at the Georgetown Law Center in Washington. Before that, I held an
endowed chair in commercial and banking law at the University of Kansas School of Law. For
four years, I served as Professor of Law at the National Law Center, George Washington
University, where I taught courses on the UCC and Federal Regulation of Banking. [ have also
taught banking and commercial law courses at the University of Colorado, the University of
Oregon, and the University of Michigan.

I regularly lecture throughout the country on banking, and other commercial law topics. I
have taught special seminars on bank deposit issues, issues including check collection, setoff and
holds, wire transfers, ACH, negotiable instruments, and various payment systems. [ have given
lectures on deposit account issues for the Southwest Legal Foundation at SMU in Dallas; the
School of Banking of the South in Baton Rouge; the Louisiana Bankers Association in New
Orleans; in-house personnel at the twelve Federal Reserve Banks; the Banking Law Institute; the
UCC Institute; the American Bankers Association; the American Bar Association; ALI/ABA; the
Practicing Law Institute; and the Bank Administration Institute.

I have co-authored three treatises that are widely used by bankers and their counsel
around the country, by academicians, and by attorneys who practice banking and commercial
Law. These treatises are regularly cited by federal and state courts around the country. They are
published by Lexis/Nexis, and are titled: (1) The Law of Bank Deposits, Collections and Credit
Cards (with Barbara Clark, supplemented three times a year), which discusses a variety of
deposit account issues including various negotiable instruments, check collections and wire
transfers; (2) The Law of Secured Transactions under the UCC (with Barbara Clark, also

supplemented three times a year); and (3) Compliance Guide to Payment Systems (with Mark

CORE/9990000.3512/142498059.1 ii



Hargrave and Barbara Clark, supplemented semi-annually), which discusses a wide range of
payment systems and negotiable instrument issues. I also co-edit a monthly newsletter entitled
Clarks’ Bank Deposits and Payments Monthly, which has subscribers around the country and has
often included articles on topics such as various types of check fraud, bank deposit agreements,
and payment finality. These treatises include discussion of negotiable instruments relevant to the
present case. Chapter 24 of my Bank Deposits treatise, as well as Chapter 7 of the Compliance
Guide, deal specifically with remittance instruments such as cashier’s checks, teller’s checks and
money orders.

I have served as a special consultant to the Federal Reserve Board, the American Bankers
Association, the Uniform Law Commission, and the American Law Institute, as well as a
number of state legislatures regarding banking, commercial law, and consumer protection
legislation. Ihave been active in banking law reform, serving on the original Study Committee
that established the guidelines for Revised Article 9 of the UCC dealing with secured
transactions. I have given in-house seminars on check and negotiable instruments issues for
bank officers and employees. I serve on the Board of Editors of the Banking Law Journal and
The UCC Law Journal. In 2012, I was awarded the Senator William Proxmire Lifetime
Achievement Award from the American College of Consumer Financial Services Lawyers.

I have served as a director of a national bank and as an empldyee in the back office of
another national bank. In my capacities as a bank director and employee, I have dealt with a
variety of deposit and payment system issues, including suspected kites, “state of the art” deposit
account provisions, security procedures, remittance instruments, automated check collection, and

the duty of customers to review monthly bank statements.
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During the past 30 years, I have testified often as an expert witness--by affidavit,

deposition or at trial, including before federal and state courts and arbitration panels. List

pursuant to Fed. R. Civ. P. 26(a)(2)(b)(v) is attached at Exhibit B.

Materials Reviewed For This Report (Exhibit C)

Pleadings:

*

Original Complaint and other pleadings in Pennsylvania v. Delaware and MoneyGram
Payment Systems Inc., filed on Feb. 26, 2016, in Federal District Court, Middle District of

Pennsylvania

Delaware Motion for leave to file Bill of Complaint in State of Delaware v. Commonwealth
of Pennsylvania and State of Wisconsin, in U.S. Supreme Court seeking original jurisdiction,

with Hon. Pierre N. Leval, as Special Master
Contents of pdf attachment docket files 1-66, beginning May 26, 2016

Bills of Complaint and related motions and briefs of Pennsylvania, Delaware, Wisconsin and

Arkansas in connection with the granting of original Supreme Court jurisdiction

Hearing Transcripts

*

*

*

Transcript of the deposition of Eva Yingst, dated May 23, 2018, including exhibits
Transcript of the deposition of Kate Petrick, dated June 5, 2018, including exhibits

Transcript of hearing before Judge Leval on June 5, 2017

Documents

*

Exemplars of certain negotiable instruments issued by MoneyGram, which are exhibits to the

Yingst deposition transcript

MoneyGram marketing materials for money orders and Official Checks, which are exhibits

to the Yingst deposition

Delaware Escheator David Gregor’s letter dated September 29, 2015, with exhibits
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The Report of the President’s Commission on Financial Structure & Regulation (December

1971, revised September 1973), commonly called “The Hunt Commission Report”

U.S. Treasury Department, Recommendations for Change in the U.S. Financial System
(1973)

Newspaper reports regarding the potential impact of the Hunt Commission Report: ¢))
Robert E. Knight, The Hunt Commission: An Appraisal, Wall Street Journal, July 3, 1972, at
4 and (2) James L. Rowe, Washington Post, January 13, 1973, at G2

Affidavit of Jennifer Whitlock, with exhibits including check templates and marketing
materials dated October 3, 2017

Senate Report No. 93-505, to accompany S. 2705

Statutory Materials

*

The Federal Disposition Act (now codified at 12 U.S.C. §§ 2501-2503)

Edward Schmults’ commentary on Senator Scott’s original bill (S. 1895), in response to

inquiry from the Senate Committee on Banking, Housing and Urban Affairs in 1973

The Uniform Commercial Code, including Section 3-104 defining types of negotiable
instruments and the Official Comments to that UCC provision

Regulation CC, including 12 CFR § 229 defining various negotiable instruments

1983 statute from the State of Washington (Wash. Rev. Code § 63.29.020(17)), defining
“third party bank check”

Draft Model Unclaimed Property Act, 73 Bus. Law. 763 (2018)
Pennsylvania Disposition of Abandoned and Unclaimed Property Act, Section 1301.1 et. seq.
Chapter 177 Wisconsin Code, Uniform Unclaimed Property Act (1981)

Uniform Law Commission, Revised Uniform Disposition of Unclaimed Property Act (1966)
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Judicial Materials

*  Pennsylvania v. New York, 407 U.S. 206 (1972) (leading to enactment of FDA)
% Texas v. New Jersey, 379 U.S. 674 (1965)

*  MoneyGram International v. Commissioner of Internal Revenue, 2014 WL7795630 (U.S.
Tax Court (2014) (describing MoneyGram’s business model)

Secondary Source Materials

% Personal money orders and Teller’s Checks: Mavericks under the UCC, 67 Colum. L. Rev.
524 (1967)

% Felix Frankfurter, Some Reflections on the Reading of Statutes, 47 Colum. L. Rev. 527
(1947)

* Chapter 24 of Clark & Clark, The Law of Bank Deposits, Collections and Credit Cards
* Chapter 7 of Clark, Clark & Hargrave, Compliance Guide to Payment Systems

% Millar, Heyman and Noel, Building a Better Unclaimed Property Act, 73 Bus. Law. 711
(2018)
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L. INTRODUCTION

I have been retained to opine on the characteristics of certain prepaid instruments
marketed and sold by MoneyGram Payment Systems, Inc. (“MoneyGram™) as “Official Checks”
and to opine on whether such instruments are money orders—or written instruments similar to
money orders and traveler’s checks—subject to the priority rules established under the
Disposition of Abandoned Money Orders and Traveler’s Checks Act, 12 U.S.C. §§ 2501-03 (the
“Federal Disposition Act” or “FDA”). I have been further asked to opine on what is a “third
party bank check” as set forth under the FDA.

MoneyGram refers to the following instruments as “Official Checks”: (a) teller’s checks;
(b) agent checks; (c) cashier’s checks; and (d) agent check money orders.! See deposition
transcript of Eva Yingst, at p. 36:15-37:15. This report largely concerns the characteristics of
these MoneyGram teller’s checks and agent checks and whether they are subject to the priority
rules of the FDA.

A. Section 2503 of the FDA

Section 2503 of the FDA establishes priority rules for the escheatment of certain prepaid
negotiable instruments, stating in relevant part:

Where any sum is payable on a money order, traveler’s check, or other similar
written instrument (other than a third party bank check) on which a banking
or financial organization or a business association is directly liable—

(1) if the books and records of such banking or financial organization or business
association show the State in which such money order, traveler’s check, or similar
written instrument was purchased, that State shall be entitled exclusively to
escheat or take custody of the sum payable on such instrument, to the extent of
that State’s power under its own laws to escheat or take custody of such sum].]

12 U.S.C. § 2503(1) [Emphasis Added].

! MoneyGram also markets and sells another money order product it refers to as a “retail money orders,” which are
generally purchased at retail establishment, such as 7-Elevens and check cashing agencies. These retail money
orders do not fall under MoneyGram’s “Official Check” umbrella.
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To determine whether MoneyGram Official Checks, specifically its “teller’s checks” and
“agent checks,” are subject to the above priority rules, it is necessary to determine what is a
“similar written instrument,” as well as a “third party bank check” excluded from these priority
rules.

B. Summary Opinion

This case is about what I call “remittance instruments,” which are negotiable instruments
that share common core characteristics (patticularly prepayment and the obligation of a financial
or business entity) that set them apart from ordinary bank checks. A money order is one type of
remittance instrument; a teller’s check is another. In my opinion, all of the MoneyGram Official
Checks at issue in this case are money orders or are “similar to” money orders. Therefore, they
are subject to the priority rules of the Federal Disposition Act, 12 U.S.C. § 2503. This
conclusion is strongly supported by the plain language of the statute, read in light of its clear and
unmistakable purpose—to avoid a windfall in application of federal escheatment priority rules.
As remedial legislation, the scope of the FDA should be construed broadly. Most important,
Delaware should not be able to exclude itself from the priority rules of the FDA on the ground
that, contrary to banking industry understanding, MoneyGram tellet’s checks are “third-party
bank checks.” 12 U.S.C. §§ 2501-2503. If Congress had wanted to exempt teller’s checks from
the statute, it would have said so, but it did not. Under a proper construction of the statute, the
term “third-party bank checks” means ordinary checks drawn out of ordinary checking accounts
that are not prepaid; it does not mean teller’s checks, or what MoneyGram refers to as Official

Checks.
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IL. BACKGROUND ANALYSIS

A. The Commercial Function of Remittance Instruments and Their Common
Characteristics

The present case is at bottom about the nature and scope of remittance instruments,
particularly money orders and teller’s checks, as well as the contrast between bank checks used
as remittance instruments and ordinary bank checks. The following addresses the characteristics
of remittance instruments versus that of ordinary bank checks.

1. Conditionality of the Ordinary Bank Check

Ordinary bank checks are highly conditional. They are issued by an individual or entity
to the order of the payee. The words “to the order of” are the “magic words” of negotiability.
There are at least three parties to an ordinary check—the drawer, the drawee bank and the payee.
As negotiable instruments, ordinary bank checks can be negotiated by the payee (by
endorsement) to a third party “holder,” who may be able to qualify as a holder in due course of
the check, with power to enforce the check free of the drawer’s personal claims and defenses. In
either case, the check is deposited into the bank collection process, cleared through the interbank
clearing system, and presented to the drawee bank for payment or return.

The problem with ordinary checks signed by an individual or business is that payment
upon presentment is subject to a number of conditions. Because there is no direct bank liability,
enforcement by the payee/holder as against the drawer or prior endorser is always arisk. The
holder of the check relies on the obligation of the drawer to pay by debit of its deposit account at
the drawee bank. If the drawee bank wrongfully dishonors the check, the drawer may have a
cause of action against the bank, but the payee does not. Dishonor of the check can occur for a

number of reasons. Examples of conditionality include the drawer’s stop payment order,
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insolvency of the drawer, insufficient funds (NSF), bank setoff, garnishment, account closed, or
simply “refer to maker.”

The Uniform Commercial Code (“UCC”) is central to the present case because Article 3
of that statute has, since the 1950s, codified banking industry practice and understanding with
respect to the rules defining and governing all negotiable instruments, including not only
ordinary checks but also money orders, cashier’s checks, teller’s checks, certified checks and
traveler’s checks. Once negotiable checks enter the bank collection system, headed toward the
drawee bank to be paid or returned, Article 4 of the UCC provides the legal framework. The
present case is governed more by Article 3 than Article 4. Closely related to the uniform state
rules of the UCC are the federal rules of Regulation CC, which were authorized by the Expedited
Funds Availability Act, effective in 1988. Definitions found in Reg. CC generally follow the
UCC.

The term “check” is defined in UCC 3-104(f) as an order from the drawer to its bank to
pay to the payee or third-party holder a specified amount out of the drawer’s deposit account. It
is a negotiable instrument, governed by the UCC, a draft payable on demand and drawn on the
drawer’s account. With an ordinary check, there is no prepayment of the drawer’s obligation to
the payee; the only direct obligor is the nonbank drawer, whose obligation to pay arises
following dishonor of the check by the drawee bank upon presentment. Because a check is not
an assignment of funds in the drawer’s deposit account (UCC 3-408), the drawee bank has no
obligation to pay the holder, even though the drawer might be able to sue its bank for wrongful
dishonor. In short, an ordinary check is highly conditional and could bounce. If the payee of an
ordinary check negotiates the item to a third party holder, the instrument is known in the banking

industry as a “third-party check” or “twice-endorsed” check. The term “check” as defined in the
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UCC 3-104(f) includes cashier’s checks and teller’s checks, and the UCC states that “[a]n
instrument may be a check even though it is described on its face by another term, such as
‘money order.””

2. Overcoming the Conditionality of an Ordinary Check by Using a Remittance
Instrument

To overcome the conditionality of an ordinary check, and to encourage commercial
transactions between creditors and debtors, over the past century the financial services industry
has developed a number of payment instruments where the underlying obligor is a bank or a
regulated business organization.? The debtor in the underlying transaction prepays in cash (or by
the immediate debiting of its deposit account) and in return receives a “remittance instrument”
on which a bank or regulated business organization is primarily obligated, and on which the
payee’s name and amount are indicated by the seller of the instrument.

These instruments take a number of forms and names, but they all have four core
characteristics: (1) prepayment by the debtor/remitter; (2) the direct obligation of a bank or other
regulated business entity on the new instrument, to replace the original obligation of the
debtor/remitter to the payee; (3) the form of a written negotiable instrument, governed by the
UCC, that is collected and paid through the interbank clearing system; and (4) treatment of the
instrument as a “cash-equivalent” in order to encourage transactions where the creditor would
otherwise balk because of the conditional nature of ordinary checks. In my opinion, prepayment
is the most important core characteristic.

As a group, these instruments can be referred to as “remittance” instruments. The debtor

who pays the bank for the instruments is called the “remitter,” as a matter of industry practice

2 In Pennsylvania, a non-bank issuer of such payment instruments is generally required to obtain a license and
satisfy minimum net worth and bonding requirements. Pennsylvania Money Transmitter Act of 2016, P.L. 1002,
No. 129.
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and understanding. Under UCC 3-103(11), the term “remitter” means “a person who purchases
an instrument from its issuer if the instrument is payable to an identified person other than the
purchaser.” Although the term “remittance instrument” is not defined in the UCC, Chapter 24 of
my treatise, The Law of Bank Deposits, Collections and Credit Cards, discusses these
instruments as a group and is titled “Remittance Instruments.” Similarly, I have co-authored
Chapter 7 of another treatise, Compliance Guide to Payment Systems, which deals specifically
with remittance instruments. Set forth below is a brief description of seven key remittance
instruments, with a focus on the common denominators that characterize them all, and more
importantly, distinguish them from ordinary bank checks. Throughout this report, I use the term
“remittance instruments” as a convenient umbrella term to describe a variety of negotiable
instruments with common core characteristics.

3. Cashier’s Check

One of the most popular remittance instruments is the cashier’s check, which is defined
in UCC 3-104(g) as “a draft with respect to which the drawer and drawee are the same bank or
branches of the same bank.” Reg. CC (12 CFR § 229.2(i)) defines a cashier’s check as “a check
that is (1) drawn on a bank; (2) signed by an officer or employee on behalf of the bank as drawer;
(3) a direct obligation of the bank; and is (4) “provided to the customer of the bank or acquired
from the bank for remittance purposes.” [Emphasis added.] Following prepayment to a seller,
the cashier’s check is used by the remitter to satisfy a debt that the remitter owes to a creditor,
who is normally the payee of the instrument. Cashier’s checks are granted next-day availability
under Reg. CC.

A typical example of how a cashier’s check is used in commerce is the requirement that it
be prepaid and then tendered by a prospective buyer of real estate to satisfy the down payment

on a home in a real estate contract. As another example, many state statutes require that a

CORE/9990000.3512/142498059.1 6



cashier’s check be posted as a bond to secure a contractual obligation. In both cases, the creditor
wants to avoid the conditionality of an ordinary bank check. When used as remittance
instruments, cashier’s checks satisfy all four criteria listed above. (Cashier’s checks can also be
used by the issuing bank to pay its own debts.) As with many other remittance instruments, the
remitter’s giving of a cashier’s check to its creditor will immediately discharge the remitter’s
underlying obligation to the creditor. By contrast, if a debtor tenders an ordinary check, its
obligation to pay the underlying debt is suspended until the check is paid by the drawee bank; if
the check is dishonored, the drawer’s obligation ripens. UCC 3-310. As a general matter, the
remitter has no right to stop payment on a cashier’s check based on a dispute with the payee,
though the issuing bank can stop payment based on its own defenses (such as nonpayment), so
long as the instrument has not gotten into the hands of a holder in due course.

4, Teller’s Check

Teller’s checks are defined in UCC 3-104(h) as “drafts” that are “drawn by a bank (1) on
another bank, or (2) payable at or through a bank.” The Reg. CC definition (12 CFR
§ 229.2(gg)) generally tracks that of the UCC, and puts great emphasis on the use of teller’s
checks “for remittance purposes.” Like cashier’s checks, teller’s checks are considered standard
remittance instruments, they involve prepayment, they are the direct obligation of a bank, they
are used by the remitter to pay an underlying obligation, the remitter prepays with cash or by
having his/her account debited for the face amount of the instrument (plus a fee), and teller’s
checks get their commercial utility because of their cash-equivalence. They also get next-day
funds availability under Reg. CC. Teller’s checks, like cashier’s checks, are collected through
the interbank clearing system and they both came into the UCC together, as defined terms, in the
1990 Revision of Article 3. A teller’s check is always signed by a bank as “drawer” of the

instrument even though another financial company such as MoneyGram can be liable as “issuer.”
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5. Certified Check

One remittance instrument that has lost some popularity in recent years to the cashier’s
check and the teller’s check is the certified check. The term is defined in UCC 3-409(d) as an
ordinary check that is “accepted” in writing by the bank on which it is drawn. The term
“accepted” means the drawee bank’s signed engagement to pay the draft as presented. The
acceptance must be written on the face of the check and signed by an authorized agent for the
bank. The nonbank drawer of the check also remains secondarily liable, but the bank’s written
acceptance on the face of the check is what gives the certified check its market value/cash-
equivalence. Reg. CC makes it clear that the bank certifies not only the genuineness of the
drawer’s signature, but also that the bank has obtained prepayment from the remitter, normally
through a debiting of the remitter’s deposit account. 12 CFR § 229.2(j). As with all remittance
instruments, the issuer/drawer’s contemporaneous receipt of value from the remitter is critical.
Although certified checks remain an important remittance instrument, I understand they were not

a product sold by MoneyGram.

0. Money Order

The term “money order” is not defined in either the UCC or Reg. CC. A “money order”
is defined by Black’s Law Dictionary (10th ed. 2014) as “a negotiable draft issued by an
authorized entity (such as a bank, telegraph company, post office, etc.) to a purchaser, in lieu of a
check, to be used to pay a debt or otherwise transmit funds on the credit of the issuer.” Retail
money orders are typically purchased at nonbank retail locations such as convenience stores, by
individuals in relatively small amounts. The issuer/drawer of a retail money order may be either
a bank or a nonbank such as MoneyGram in the present case. A bank money order is a teller’s
check under another name. With respect to money orders, the instrument has long been

characterized as a “one-check checking account” for use by the remitter in paying his/her
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creditor. In most cases, the money order is prepaid by the remitter in cash, and thus becomes a
prefunded cash-equivalent in the remitter’s hands, with an indicated payee and amount imprinted
on the instrument. Unlike cashier’s checks and teller’s checks, retail money orders do not get
next-day funds availability under Reg. CC, although retail money orders are still considered by
the banking industry as cash-equivalents because they are prefunded.

Although the term “money order” is not separately defined in the UCC, the drafters of the
statute explain the instrument in Comment 4 to UCC 3-104:

“Money orders” are sold both by banks and nonbanks. They vary in form and
their form determines how they are treated in Article 3. The most common form
of money order sold by banks is that of an ordinary check drawn by the purchaser,
except that the amount is machine impressed. That kind of money order is a
check under Article 3 and is subject to a stop order by the purchaser-drawer as in
the case of ordinary checks. The seller bank is the drawee and has no obligation
to a holder to pay the money order. If the money order falls within the
definition of a teller’s check, the rules applicable to teller’s checks apply.
Postal money orders are subject to federal law. [Emphasis added.].

In short, under the UCC, money orders can be many things, including teller’s checks.

7. Traveler’s Check

The term “traveler’s check” is defined in UCC 3-104(i) as “an instrument that (1) is
payable on demand, (2) is drawn on or payable at or through a bank, (3) is designated by the
term ‘traveler’s check’ or by a substantially similar term and (4) requires, as a condition to
payment, a countersignature by a person whose specimen signature appears on the instrument.”
A traveler’s check is a cash-equivalent, based on prepayment by the remitter/traveler. The
obligor/issuer of traveler’s checks may be a bank or a nonbank financial services company such
as Western Union. The remitter is protected from loss of the instrument where it has not been
countersigned. The unique aspect of the traveler’s check is the countersignature requirement at

the time it is cashed. It gets next-day availability under Reg. CC.
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8. Agent Check

As a matter of industry practice, some remittance instruments are labeled as “agent
checks” to designate that a particular bank is serving as agent for a nonbank issuer/drawer of the
instrument. These “agent checks” are typically in the form of money orders, with prepayment by
the remitter indicated. The term “agent checks” is not defined in either the UCC or Reg. CC, but
in my opinion they clearly qualify as remittance instruments because they share their core
characteristics, including prepayment.

9, Postal Money Order

Postal money orders are like bank money orders except that the issuer is the U.S. Postal
Service rather than a bank. They are subject to special federal regulations. Like other remittance
instruments, postal money orders are sometimes designated as two types: domestic and
international. They get expedited funds availability under Reg. CC.

B. The Official Checks at Issue in This Matter are Remittance Instruments

Based upon review of the pleadings and documents I received, it is my opinion that both
“money orders” and MoneyGram “Official Checks” at issue in this case fit the definition of
“remittance instruments” like a glove. Both products are prepaid by a remitter, which makes
them cash-equivalents. In both cases, no funds are “pulled” from the remitter’s checking account
when the instruments are presented for payment, as is the case with standard bank checks. In
both cases, after receiving payment in cash or by debiting the remitter’s deposit account, the
seller of the instrument issues the money order or official check that reflects the value of the
payment that is remitted by the customer. In both cases, MoneyGram is directly liable, as
issuer/drawer, for the value that has been prepaid. The only substantive difference between retail
money orders and Official Checks is the larger size of official check transactions (as a matter of

company policy, MoneyGram retail money orders are generally limited to $1,000), and the fact
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that retail money orders are sold at retail nonbank establishments while Official Checks are
outsourced and sold at financial institution locations. Otherwise, they are similar instruments.

Conversely, it is my opinion that ordinary, non-prepaid bank checks are not remittance
instruments. (Under standard banking industry practice and understanding, the term “bank
checks” is synonymous with “checks.” A leading treatise, Brady on Bank Checks, uses the terms
interchangeably.) With respect to such instruments, in a typical transaction the drawer is a
nonbank debtor who is liable on the instrument if it is dishonored, but the drawee bank has no
direct obligation on the check. The payee (or a third-party holder) deposits the check, which is
then collected through the interbank collection system. Upon presentment, funds are “pulled”
from the drawer’s deposit account. There is no prepayment of ordinary, uncertified checks, nor
is there any remitter. Since payment of ordinary bank checks is highly conditioned at
presentment, they are the antithesis of “cash-equivalents.” In short, standard bank checks are
drawn on a bank and collected through the interbank check collection system, but they are not
“remittance instruments.”

C. The FDA is Remedial Legislation that Should be Construed Broadly to
Include all Remittance Instruments, in order to Promote its Underlying

Purposes

The Federal Disposition of Abandoned Money Orders and Traveler’s Checks Act (FDA),
enacted in 1974 and codified at 12 U.S.C. §§ 2501-2503, establishes escheat priority rules for all
remittance instruments. It covers “any sum [that is] payable on a money order, traveler’s check,
or similar written instrument (other than a third party bank check) on which a banking or
financial organization or a business association is directly liable....” If the books and records of
such an organization show the state in which an instrument was purchased, “that State shall be
entitled exclusively to escheat or take custody of the sum payable on such instrument, to the

extent of that State’s power under its own laws to escheat or take custody of such sum;....”
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The immediate purpose of the FDA was to overturn Pennsylvania v. New York, 407 U.S.
206, decided in 1972, with respect to remittance instruments such as money orders. The
Supreme Court decision gave New York priority over Pennsylvania to abandoned Western
Union money orders. Under federal common law prior to enactment of the FDA in 1974, New
York had priority because it was the state of Western Union’s incorporation, even though
Pennsylvania was the state where the purchase of the money orders took place. In direct
response to the 1972 decision, in 1973 Senator Hugh Scott of Pennsylvania introduced S. 1895,
which was the escheat legislation that was to become the FDA. He inserted into the
Congressional Record the overarching rationale of the legislation:

The difficulty with the Supreme Court’s decision is that in the case
of traveler checks and commercial money orders where addresses
do not generally exist large amounts of money will, if the decision
applies to such instruments, escheat as a windfall to the state of
corporate domicile and not to the other 49 states where purchasers
of travelers checks and money orders actually reside . . . Finally,
Congress should note that the problem to which this bill is directed
is a matter of important public concern in that the bill would, in
effect, free for distribution among the states several million dollars
in proceeds from abandoned property now being claimed by one
state. The bill is eminently fair and equitable because it would
permit the state where a traveler’s check or money order was
purchased and which is the state of the purchasers” actual residence
in over 90% of the transactions to escheat the proceeds of such
instruments....” 119 Cong. Rec. at S9750.

Senator Scott’s views were also incorporated into the recitals in the final legislation, which are

now codified in section 1 of the FDA, at 12 U.S.C. § 2501:

The Congress finds and declares that—

(1 the books and records of banking and financial
organizations and business associations engaged in issuing and
selling money orders and traveler’s checks do not, as a matter of
business practice, show the last known addresses of purchasers of
such instruments;
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(2) a substantial majority of such purchasers reside in the
States where such instruments are purchased;

3) the States wherein the purchasers of money orders and
traveler’s checks reside should, as a matter of equity among the
several States, be entitled to the proceeds of such instruments in
the event of abandonment;

4) it is a burden on interstate commerce that the proceeds of
such; instruments are not being distributed to the States entitled
thereto; and

(5) the cost of maintaining and retrieving addresses of
purchasers of money orders and traveler’s checks is an additional
burden on interstate commerce since it has been determined that
most purchasers reside in the State of purchase of such
instruments.

In short, while the immediate purpose of the FDA was to overturn the 1972 Supreme
Court decision, the overarching purpose was to eliminate a windfall that unfairly benefitted
corporate domicile states, to the detriment of states where the abandoned money orders,
traveler’s checks and similar instruments had been sold. Eliminating a windfall is a public policy
goal of the law of escheat, just as is its consumer protection goal. The FDA was intended to
bring certainty to an issue that had given rise to much escheat litigation over the years.

The principle of ejusdem generis (i.e., of the same kind) is a staple of statutory
construction. That principle is directly applicable to the present case. The statute begins by
stating its scope: “Where any sum is payable on a money order, traveler’s check or other similar
written instrument. ...” Unless the plain language of the statute otherwise prohibits it (which is
not the case here), the catchall word “similar” at the end of the series should be broadly
construed to effectuate the underlying purpose of the statute, i.e., the elimination of an
abandoned property windfall. As discussed above, all remittance instruments have core common
characteristics such as prepayment, financial entity liability, and cash-equivalence. Money

orders and traveler’s checks fit comfortably under the umbrella of “remittance instruments.”
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These common denominators are shared by money orders and traveler’s checks as “similar
instruments.” If Congress identified money orders and traveler’s checks for coverage under the
FDA, it follows that other members of the family of remittance instruments such as cashier’s
checks and teller’s checks should also be covered under the FDA as “similar written
instruments.” They are all negotiable instruments covered by the UCC. Traveler’s checks have
a unique characteristic of required countersignatures at the time of encashment, yet the statute
expressly includes traveler’s checks because, in spite of the countersignature requirement, they
still share the core characteristics—particularly prepayment—of all remittance instruments. The
umbrella is wide, given the basic purpose of the statute.

III. CONCLUSIONS CONCERNING MONEYGRAM OFFICIAL CHECKS AT
ISSUE IN THIS CASE

A. All of the Official Checks at Issue in This Case are Money Orders or
“Similar to” Money Orders and Traveler’s Checks Under Generally
Accepted Usage of Those Terms in Banking Practice.

For escheat purposes, MoneyGram reports its “money order” product to Pennsylvania,
the state of sale. Petrick 36:18-20. Presumably, it does this because of the mandate imposed by
the plain language of the FDA. By contrast, MoneyGram’s product manager, Eva Yingst,
describes in her deposition the “official check umbrella” under which MoneyGram markets four
specific types of instruments: “agent checks,” “agent check money orders,” “teller’s checks” and
“cashier’s checks.” Yingst 36:15-21; 92:22-93:7; 101:6-14; 188:10-189:2; and exhibit Yingst-
11. At page 183 of her deposition, Ms. Yingst concedes that there are no specific instruments
designated as “Official Checks,” instead, the “official check umbrella” includes specific
instruments called agent checks, money orders, teller’s checks and cashier’s checks. The

“umbrella” term “Official Checks,” therefore, is simply a marketing label. Yingst 101:6-14.
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In my opinion, the Official Checks marketed by MoneyGram as “agent checks” or “agent
checks money orders” are literally “money orders™ such that they are subject to the FDA
disposition rules by the plain language of the statute. By way of support, in one sample contract,
MoneyGram’s predecessor, Travelers Express Company, even expressly stated that agent checks
“may be used as money order” at the agent’s choosing. See Exhibit Yingst-14. Next, even
assuming that the other Official Checks, including teller’s checks, do not qualify literally as
money orders, they are “similar to” money orders because they share the same core
characteristics of money orders, travelers checks and other remittance instruments: (1) the
teller’s checks, like the other Official Checks, are prepaid or “prefunded” by the remitter; (2)
upon sale of the instrument, the obligation to the creditor shifts from the remitter to an
institutional obligor; (3) the instrument is widely accepted by creditors as “near cash;” (4) the
instrument is collected through the interbank clearing system; and (5) having the instrument paid
from MoneyGram’s account increases the risk of abandonment. Another point of similarity is
that all remittance instruments replace the conditionality of the ordinary bank check.

A further strong similarity between Qfﬁcial Checks and money orders is reflected in the
way the instruments are sold. For example, in the case of MoneyGram’s “retail money orders,”
which are purchased from a participating MoneyGram location (usually a retail store), the
customer/remitter pays a transaction fee and prepays the value in cash required to be sent to the
creditor. MoneyGram becomes liable for the preprinted value of this retail money order, with
the remitter now out of the picture after delivering the retail money order to the indicated payee.
Money orders are collected through the interbank collection system. They are ultimately

presented to MoneyGram’s drawee bank, and paid. On pages 156-157 of her deposition
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